The Trade In Services Agreement: From the Streets of Seattle to the Back Rooms of Geneva.  
The Trade In Services Agreement (TISA) has recently burst into the headlines for all the wrong reasons.
Negotiated in secret in Geneva for almost 2 years, by the European Union, USA, Japan, Canada, Colombia, Chile, Mexico, Australia, South Korea and others totalling over 50 countries, it has taken months of work from global researchers and a spectacular leak from Julianne Assange’s Wikileaks to expose anything about its contents.
For governments who normally extoll the virtues of trade agreements to anybody who will listen, and who are responsible for more than two thirds of the world’s global trade in services, it is curious that we have heard so little. Leaked papers have been stamped classified for five years after the close of negotiations.[endnoteRef:1] Until recently a google search for TISA produced only a few hits. [1:  Sinclair, S.; Mertins-Kirkwood, H. “TISA vs Public Services”, Public Services International, April 2014. p.8] 

All that has changed in the last few months.
Released in late April, Public Services International’s publication TISA Vs Public Services pieces together what is being negotiated[endnoteRef:2]. The research by Scott Sinclair and Hadrianne Mertin-Kirkwood of the Canadian Centre for Public Policy relied on interviews with services negotiators, press reports from governments and the very limited public statements by the parties.  [2:  ibid] 


It shows that the TISA applies to every possible means of providing services internationally. TISA includes cross border services (GATS Mode 1), such as distance education and internet gambling; consumption abroad (GATS Mode 2) such as recreational and medical tourism; foreign direct investment (GATS Mode 3) such as multinational corporations providing water or energy services and temporary movement of persons (GATS Mode 4) such as nurses, house-keepers or executives temporarily travel abroad to provide services.  

Privatisation

The research concludes that the TISA will create an environment conducive to privatisation. Like the General Agreement on Trade in Services (GATS), the TISA doesn’t simply ensure non-discriminatory treatment for foreign providers, but goes further to restrict or prohibit some non-discriminatory government actions. The TISA would prohibit public monopolies and exclusive service providers in fully committed sectors. 

The research also identifies the proposed inclusion of ‘standstill’ and ‘ratchet’ clauses. The standstill clause will lock in current levels of services liberalisation, effectively banning moves from a market based to state based provision of services. The ratchet clause automatically locks in future actions to liberalise services.

The combined effect of these clauses is to stop services being brought back into public hands. While this is a clear affront to the ability of governments to implement democratic mandates to pursue legitimate public policy objectives, the absurdity becomes clearer when considering the recent spate of failed privatisations in water, energy and transport. The TISA effectively stops failed privatisations being brought back into public hands, regardless of how disastrous the consequences of the privatisation are.

The effects are even more worrying when considering the way public services evolve. If the TISA were previously in force it would have prohibited the establishment of public health systems, public transport systems, public education and public waste and sanitation in many countries. Future policy challenges such as climate change related energy and abatement measures, banking re-regulation or internet regulation are likely to require some form off public sector involvement.        

Financial Deregulation

Astonishingly, in the aftermath of the global financial crisis, the TISA seeks to further deregulate the financial markets. 

This was confirmed when Wikileaks leaked the financial services chapter in May this year[endnoteRef:3]. Analysis by Professor Jane Kelsey from the Faculty of Law at University of Auckland in New Zealand showed that governments signing onto TISA will be “expected to lock in and extend their current levels of financial deregulation, lose the right to require data be held onshore, face pressure to authorise potentially toxic insurance products and risk legal challenge if they adopt measures to prevent or respond to another crisis.”[endnoteRef:4]  [3:  https://wikileaks.org/tisa-financial/]  [4:  https://wikileaks.org/tisa-financial/analysis.html] 

Restrictions on Governments Right to Regulate in the Public Interest
In September this year further research by Ellen Gould[endnoteRef:5] examined TISA’s effect on sovereign right to regulate. It concludes that the ratchet provisions would “automatically make permanent any experiment made in deregulation – with no ability to reverse course if the experiment proved disastrous.”[endnoteRef:6] [5:  Gould, E. “TISA: The Really Good Friends of Transnational Corporations Agreement”, Public Services International, September 2014 ]  [6:  Ibid p4] 

Governments elected with mandates to further regulate services will be unable to do so. Policies imposed in times of crisis, for example by structural adjustment programmes, will be irreversible.  
Further, the proposed ‘necessity test’ would make WTO dispute panels the final arbiter of weather a government regulation in services such as water supply, food standards, education and health are really necessary to realise the governments objectives. Such a test would weigh whether a governments objectives was important enough to justify how significant its impact would be on trade.   
Why?
For concerned members of the community the big question is why would our governments be negotiating such a slew of nasties. Why are they hiding it from us? And why is there not more noise being made?  
Extending GATS
Part of the answer is that a key objective of TISA proponents is to extend some of the most controversial provisions in GATS. Many of these provisions were strongly opposed at the time GATS was being negotiated and some of which were ultimately not included in GATS due to public pressure.[endnoteRef:7] The prominent protests in Seattle marked a high point of public discontent. [7:  Ibid p7] 

Proponents of the TISA are open about their frustrations with the slow process of services liberalisation under the Doha round and see TISA as the way to further liberalise services. 
Corporate Interests
Part of the answer is also in understanding who is pushing for the TISA. The Global Services Coalition, who represent some of the largest services corporations, in a letter to the European Commission explains that the TISA was conceived “to allay business frustration over the stalled Doha Round outcomes on services.”[endnoteRef:8] [8:  Global Services Coalition. (September 10, 2013). “Letter to Karel de Gucht, Commissioner for Trade, European Commission.” Online at: http://www.esf.be/new/wp-content/uploads/2013/10/GSC-Letter-on-TISA-to-Karel-de-Gucht1.pdf sited in SInclair, S Op. Cit.] 

The US Coalition of Service Industries (CSI) have set up a TeamTISA to promote the agreement.[endnoteRef:9]  [9:  http://www.teamtisa.org/] 

This is supported by a big group of large US corporate interests including Microsoft, JP Morgan Chase, CHUBB, Deloitte, UPS, Google, Verizon, Walmart, Walt Disney, IBM and more.[endnoteRef:10] [10:  http://www.teamtisa.org/index.php/about-team-tisa/coalition-members] 


The analysis of the leaked Financial Services text from Wikileaks shows that the following organisations are also supporting the TISA[endnoteRef:11]: [11:  http://wikileaks.org/tisa-financial/] 

· US Securities Industry and Financial Markets Association
· US Chamber of Commerce
· American Insurance Association
· VISA
· Bloomberg Financial information Services 

Walmart in its submissions to the US Trade Representative (USTR) sees the TISA as a way to free itself of restrictions on the sale of pharmaceuticals, medical devices, alcohol and tobacco[endnoteRef:12]. FEDEX in its submissions to the USTR seeks the elimination of “regulatory advantages historically conferred on national post offices”.[endnoteRef:13] In other words it sees the TISA as a way to force the deregulation of the postal system. [12:  Testimony, Walmart, “Walmart ISA Comments 2013”, response to USTR “Request For Comments On An International Services Agreement” Docket Number: USTR–2013–0001. Online at: http://www.regulations.gov/#!documentDetail;D=USTR-2013-0001-0028]  [13:  FedEx, response to USTR “Request For Comments On An International Services Agreement” Docket Number: USTR–2013–0001. 25 February, 2013. Online at: http://www.regulations.gov/#!documentDetail;D=USTR-2013-0001-0007] 


More than trade
And part of the answer is about understanding that the new wave of trade and investment agreements are increasingly about far more than trade. 

Agreements such as the TISA, TransAtlantic Trade and Investment Partnership (TTIP) and the Trans Pacific Partnership (TPP) provide constitutional type powers that institutionalise the rights of investors and prohibit government actions in a wide array of areas only incidentally related to trade. 

The dispute settlement procedures place the enforcement of these agreements outside domestic courts. Worryingly they bind future governments who will find it hard to withdraw from these agreements without paying massive compensation.

Interestingly trade is one of the few areas where international rules are binding and enforceable. Opposition by large corporate interests have blocked binding and enforceable rules in a wide range of areas where large corporations may be contravening standards including labour standards, environmental standards, tax enforcement and anti-corruption – yet demand strong enforceable sanctions when their interests are at stake. 

Public Services

Public services are designed to ensure fundamental social and economic necessities are provided to the public affordably, universally and on the basis of need. They exist because markets will not produce these outcomes.

Trade agreements, by contrast, deliberately promote commercialisation and define goods and services in terms of their ability to be exploited for profit by global corporations and international service providers.

Treating public services as commodities for trade at best fundamentally misconceives public services. At worst it is a deliberate attempt to privilege the profits of the richest in the world over those who have the greatest need.

Proponents of the TISA, along with the TTIP, TPP, GATS and others, often argue that public services are protected by the so called “government services exemption”, a title which might lead the casual observer to conclude that government services are exempted. 

While GATS article 1.3, which is reported to be the clause used as the basis for the TISA[endnoteRef:14], excludes services “supplied in the excercise of government authority”, the services covered cannot be supplied “on a commercial basis” nor “in competition with one or more service suppliers”. Exactly what this clause means is not defined, but the text displays a tragic misunderstanding of modern public services which are rarely 100% government monopolies.  [14:  Sinclair, s. Op. Cit. p6] 


Most government service systems such as health, education, water, energy, culture and waste are mixed services even when heavily government provided or regulated. 

When does a patient co-charge for a health service or medicine constitute a service supplied on a commercial basis? It is not clear weather a public water, energy or transport authority charging fees that recover costs to supply services to business and consumers is exempt. Almost all government education, transport and most health services are arguably in competition with at least one private provider.      

Winners and Losers
Even the most ardent supporters of trade agreements admit that there are winners and losers. 

Estimates of benefits are often overstated but even where trade does facilitate rises in national wealth this wealth is not evenly distributed. 
The winners are usually the large powerful countries who are able to assert their power, multinational corporations who are best placed to exploit new access to markets and wealthy consumers who can afford expensive foreign imports. 

The losers tend to be workers who face job losses and downwards pressure on wages, users of public services and local small business who cannot compete with multinational corporations.

In this environment, the pressure to lower wages to maintain competitiveness has become a dogma. Countries respond by undermining workers’ rights, often breaching core labour standards and fundamental human rights.   
These truths can be hidden because the negative effects are not always obviously linked to the trade deals; they creep in over time. By contrast the political pressure for immediate market access is intense as large corporate interests invest heavily in influencing the political process and promote the benefits.
Democracy

Against the background of big winners and losers the secrecy surrounding the TISA negotiations is a scandal. 

Is there a democratic country in the world that would knowingly accept its government agreeing laws that so fundamentally shift power and wealth, bind future governments, bypass its domestic courts and restricts its own ability to provide for its citizens - entirely in secret?

The answer is clearly no. 

Which is perhaps why the TISA is now being negotiated in the backrooms of Geneva.

